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STATEMENT OF flJRISDICTION
This Court has jurisdiction O\·er this appeal pursuant to l;tah Code Ann. § 78~\---1-103(2) (h).

ISSUES PRESENTED
1. \X~hether the District Court improperly granted :\ppellee Farm Bureau's .\fotion to
(ti

Dismiss on the basis that ~-\ppellant Frugal Flamingo joined Farm Bureau as a party to the case
after the applicable statute of limitations has expired.
a. Standard of Review: "A ruling on a motion to dismiss presents a legal question
that [is rcvic\vedj for correctness, affording no deference to the district court's
decision." 1i,1rner !'. Staker C-" Parso11 Companies, 28--1- P.3d 600, 602 (Utah 2012) (citing

State 1·. Arave, 268 P.3d 163 (Utah 2011)).
1.

Controlling .Authority: Utah Rules of Civil Procedure 15(c); and, Utah

Code Ann.§ 31A-21-313(1)(a).

iv

2. \'rhether the District Court improperly denied Appellant Frugal Flamingo's l\fotion to
Amend Complaint on the basis of futility in reliance on the applicable statute of limitations.
a. Standard of Review: "\\~e review a district court's denial of a plaintiffs motion
to amend a complaint for abuse of discretion." Da!'encou,1 at Pilgnms Landing Home1ro11ers
AJ~r'n

1·.

Da1ie11cowt at Pi(gnms La11di11._2,, LC, 221 P.3d 23--1- (Utah 2009) (citing A11derson

t'.

lLl~Y H. l\1i//er Commc'ns Co,p-=-, 351 P.3d 832, 838 (Ut. Ct.App 2015)).
1.

Controlling ~\uthority: Ctah Rules of Civil Procedure 15(c); and, Ctah

Code Ann. § 3 lA-21-313( l)(a).
1
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DETERMINATIVE STATUTES AND RULES
The follmving statutes are of central importance to the instant appeal:

1. L'tah Rules of Ci\·il Procedure 15(c):
Relation Back of ..-\mendmcnts. \\.hene\·er the claim or defense asserted in the
amended pleading arose out of the conduct, transaction, or occurrence set forth
or attempted to be set forth in the original pleading, the amendment relates back
to the date of the original pleading.
2. L'tah Code Ann.§ 3 l.-\-21-313(l)(a): "An action on a \Vritten policy or contract of first
party insurance shall be commenced \Vithin three years after the inception of the loss."

STATEMENT OF THE CASE
Plain ti ff/ Appellant The 1"rugal Flamingo Quick Stop (hereinafter "Frugal Flamingo")
first filed its complaint on or about December 7, 2011, listing Tytis Shipmon as the lone
defendant. Sec Complaint, R000l. Defendant Tytis Shipmon (hereinafter "~Ir. Shipman'') is
not a party to the instant appeal. The general allegations by Frugal Flamingo against ~Ir.
Shipman \Vas that i\fr. Shipmon had stolen various cash, assets, and merchandise from the
Frugal flamingo, a conyenience store, o\·er an extended period of time after being first hired
in 2009. Sec Complaint~~ 3-21, R.0002-000-t
From December 2011 to June 2015, Frugal Flamingo litigated the matter against
Defendant Tytis Shipman. Defendant/ Appellee 1-'arm Bureau ~Iutual Insurance Company
(hereinafter '"l.-arm Bureau'') insured Frugal Flamingo during the dates in question when ~Ir.
Shipmon was stealing cash, assets, and merchandise from Frugal Flamingo. See .-\mended
C01nplaint ilil 53-55, R.0226. On or about January 27, 201-1-, Frugal Flamingo filed a i\Iotion to

2
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Join Parties, seeking to join Farm Bureau as a party to the action . .\Ir. Shipmon ncyer filed a
response to said motion.
On June 10, 2015, .\Ir. Shipman signed an :\grecment to Judgment and Settlement,

~

essentially admitting to the facts a\-crred in the Complaint and agreeing to judgment in the
amount of $233,--1-21.1--1-. See ;\grcemcnt to Judgment and Settlement, R0060-0061. On or
about August 28, 2015, Frugal Flamingo filed a proposed Order Joining Farm Bureau Mutual
Insurance Company as the motion had remained unopposed since it \vas first filed. See R0203.
The Order Joining Farm Bureau .\lutual Insurance Company \vas entered by the Court on
.\ugust 31, 2015, effectiYely adding Farm Bureau as a Defendant to the case. Sec Order Joining
Farm Bureau Mutual Insurance Company, R0203.
:\ppellee Farm Bureau subsequently filed a :\lotion to Dismiss pursuant to Ctah Rules
of Ci\·il Procedure 12(b)(6). The decision of the Second District Court regarding Farm
Bureau's \lotion to Dismiss was deli\·ered on J\fay --1-, 2016, immediately following argument
on the parties' respective motions. See Order Dismissing Claims Against Farm Bureau .\Iutual
Insurance Company (hereinafter "Order Dismissing Farm Bureau';, R03--l-1-03--l-6. The Court
granted Farm Bureau's .\lotion to Dismiss and denied 1-'rugal Flamingo's .\lotion to .\mend
Complaint. As a result of the Court's Order, Farm Bureau was dismissed from the action with
prejudice. Sec Order Dismissing Farm Bureau, R03--l---l--03--l-5. Frugal Flamingo timely filed a
~ otice

of .\ppeal regarding the Court's order on June 2--1-, 2016. The formal Order Dismissing

Claims :\gainst Farm Bureau J\lutual Insurance Company was entered by the Court on June
7, 2016. Sec Order Dismissing brm Bureau, R03--I-I.
3
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~

STATEMENT OF FACTS
This case began following Frugal Flamingo's filing of a Complaint against :\Ir.
Shipman, alleging that .\Ir. Shipmon had stolen rnrious cash, assets, and merchandise from
the .-\ppcllant, a com·enience store, m·er an extended period of time after being first hired in
2009. Sec Complaint

11 3-21,

R.0002-000-t-. .\Ir. Shipmcm stipulated and admitted to ha\·ing

stolen merchandise, items, profits, and/ or other assets taken from Frugal Flamingo totaled in
rnlue S233,-t-2l.1-t-. Sec _\greemcnt to Judgment and Settlement, R0060-006l. During the time
when .\Ir. Shipman ,vas stealing from Frugal Flamingo, I;arm Bureau prm·idcd insurance on
Frugal Flamingo's business and assets therein. Sec .-\mended Complaint ii 53, R.0226.
:\fter I;rugal Flamingo discoYcred !\fr. Shipmon ,vas stealing rnrious merchandise,
items, and other assets, Frugal Flamingo filed a claim with its insurance company, .\ppellee
Farm Bureau, seeking reimbursement for its losses in accordance to the insurance contract
QE)

between Frugal Flamingo and J.'arm Bureau. Sec :\mended Complaint

ii

57, R.0226. Farm

Bureau denied Frugal Flamingo's claim for reimbursement pursuant to the term of the
insurance contract bet\veen the parties. See _\mended Complaint ii 58, R0226 ..\fter the extent
of the total ,·aluc of merchandise, assets, and funds taken by .\Ir. Shipmon ,vas totaled, and it
,vas clear \Ir. Shipman ,vas unable to reimburse 1-'ru!-,tal Flamingo for his actions, Frugal
Flamingo sought to add Farm Bureau as a party to the case to pursue reimbursement under
the terms of the insurance contract. See .\greement to Judgment and Settlement, R.0060-0061;
Order Joining Farm Bureau J\Iutual Insurance Company, R.0203; .:\mended Complaint
57, R.022().
4
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ii 53-

SUMMARY OF ARGUMENT
The District Court's improperly granted _-\ppellee Farm Bureau's Motion to Dismiss
and denied _\ppeIIant Frugal Flamingo's Motion to Amend Complaint. The District Court did
so based upon the three (3) year Statute ofl,imitations outlined in Utah Code Ann.§ 31A-213l3(l)(a) regarding insurance contracts stating that Frugal Flamingo's claim had expired.
~

However, Frugal Flamingo had submitted its original complaint well ,vithin three (3) year
statute of limitations and the Amended Complaint would therefore be viewed as ha,·ing been
filed the same date as the original complaint. l~tah Rules of Civil Procedure 15(c).
The .:-\mended Complaint also contained the necessary allegations and claims against
Farm Bureau to survive any motion to dismiss. Accordingly, Frugal Flamingo respectfully
requests the District Court's Order Dismissing Claims Against Farm Bureau Mutual Insurance
Company be reversed. In conjunction with a reversal of the granting of Farm Bureau's ~Iotion
to Dismiss, Frugal Flamingo respectfully requests the denial of the ~fotion for Leave to
Amend Complaint also be reversed. As there is no futility in Frugal Flamingo's .Amended
Complaint, as well as no •Jther issues outstanding, Frugal Flamingo should be granted leave to
submit the :\mended Complaint and the matter regarding Frugal Flaming and Farm Bureau
required to proceed therefrom.

~

5
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ARGUMENT
I.

THE DISTRICT COURT IMPROPERLY GRANTED DEFENDANT FARM
BUREAU'S MOTION TO DISMISS
"\'\.hen determining ,vhether a trial court properly granted a rule 12(b)(6) motion to

dismiss, jthc court] accept[s] the factual allegations in the complaint as tme and consider them
and all reasonable inferences to be drawn from them in a light most fanJrablc to the plaintiff."

Saini Hemdid's Del'. Co. r. Saini Benedic!'s !fop., 811 P.2d 19-t-, 196 (Ctah 1991). "Because the
propriety ofa 12(b)(6) dismissal is a question of law, !the courtj gi,·e[s] the trial court's mling
no deference and revie,v it under a correctness standard." Russe!!,~ Standard Co,p. 1 898 P.2d
263, 26-t- (C tah 1995) (quotations and citations omitted). The appellate court should affirm the
~

trial court's decision only if it appears the non-mm·ing party cannot pro,·e any set of facts
alleged in its complaint. Russel!/ Packard Del'., foe. r. C11:ro11, 78 P.3d 616, 619-20 (Ct. Ct._-\pp.
2003) 4/'d sub nom. Russel! Packard Der., Ith:

!'.

Cari-011, 108 P.3d 7-t-1 (Utah 2005) (citing Dansie

r. Anderson l .umher Co., 878 P.2d 1155, 1156 (Utah Ct.:\pp.199-t-)).
a. Statement of Grounds for Seeking Review oflssue Not Preserved in the Trial
Court
1-'rut,>al Flamingo did not address the issue of the Relation Back Doctrine per Ctah
Rules of Civil Procedure l S(c) at the hearing before the District Court on Farm Bureau's
\lotion to Dismiss and Frugal Flamingo's \lotion for I ,ea,·e to _\mend Complaint. Ho,ve,·er,
it was plain error by the Court to fail to consider the relation back doctrine when discussing
the barring of Frugal Flamingo's :\mended Complaint based upon futility due to the expiration
of the Statute of Limitations. Sec L1tah Rules of Ci,·il Procedure 15(c); Utah Code Ann.§ 3 L-\-

6
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21-313(l)(a): Shah r. Inte1mounlui11 lleullhcare, Inc.. 31-1- P.3d 1079, 108-1- (L"t. CL\pp. 2013).
~-\ccordingly, the issue regarding the District Court's granting Farm Bureau's Motion to
Dismiss in reliance on the Statute of I .imitations despite the relation back doctrine is a plain
error warranting re,·ie,v by this court.
The preserrntion rule applies to e,·ery claim, including constitutional questions, unless
a defendant demonstrates that exceptional circumstances exist or that plain error occurred.

Slale r. 1/o(~a/e, 10 P.3d 3-1-6 (Ctah 2000). The Ctah Rules of .-\ppellate Procedure also require
that the appellant's brief prO\·ide a citation to the paginated record demonstrating where the
issue ,vas presen-ed, or demonstrate that the unpreserved issue meets an exception to the
presen-ation rule. O'Dea r. Olea, 217 P.3d 70-1- (Ctah 2009). Here, Frugal Flamingo asserts that
although the issue ,vas not presen-ed at the trial court le,·el, the failure to consider the relation
back doctrine set out in Rule 15(c) of the Ctah Rules of Ci,·il Procedure ,vas a plain error
thereby ,varranting consideration on appeal. See Ho(!!,ale, 10 P.3d 346.
"The plain error exception enables the appellate court to 'balance the need for
procedural regularity ,vith the demands of fairness."' llo(~t1/e, 10 P.~,d 3-1-6. (L'tah 2000) (citing

Slale r. I ,'erde, 770 P.2d 116, 122 (L' tah 1989)). ":\t bottom, the plain error rule's purpose is to
permit (the court) to avoid injustice." SIale

1·.

Eldret(~e, 773 P.2d 29, 36 (Utah 1989). A party

asserting a plain error has occurred must pro,·c "(i) (a)n error exists; (ii) the error should ha,·e
been obvious to the trial court: and (iii) the error is harmfuL i.e., absent the error, there is a
reasonable likelihood of a more fan)rable outcome for the appellant, or phrased differently,
our confidence in the verdict is undermined." Slt1/e

1·.

Du11t1, 850 P.2d 1201, 1209 (Ctah 1993).

7
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Here, the error was committed for failure to consider the effect the relation back
doctrine would have on the amended complaint. The error ,vas obvious as this is a procedural
rule clearly stated in the Utah Rules of Civil Procedure 15(c) that solely addresses amended
and/ or supplemental pleadings to a case. Lastly, the error ,vas certainly harmful as the statute
of limitations and failure to consider the relation back doctrine was the primary reason for
granting Farm Bureau's .\lotion to Dismiss. See Dunn 850 P.2d at 1209; Order Dismissing
1

Farm Bureau pg. 4, R03-I--I-. As such, the plain error of the District Court ,varrants re,·iew by
this Court. The issue regarding application of the Statute of Limitations and the relation back
doctrine is further addressed below.

b. The Statute of Limitations Does Not Apply to Frugal Flamingo Adding
Farm Bureau as a Party to a Timely Filed Case Under the Relation Back ·
Doctrine
Frugal Flamingo first filed a complaint on or about December 7, 2011 regarding Mr.
Shipman's stealing of merchandise, assets, and funds from its store. Sec Complaint, R000l0007. Rule 15(c) of the Utah Rules of Civil Procedure operates to provide ,parties the
opportunity to amend their pleadings to add parties to a case, ,vithout being barred per the
statute of limitations, where the underlying facts remain the same and the old party and new
party share an "identify of interest." SJJ'eat v. Boeder, 309 P.3d 295, 297-98 (Ut. Ct.App. 2013).
Here, Mr. Shipmon and Farm Bureau share an identity of interest and Farm Bureau was
notified of Frugal Flamingo's allegations against ~Ir. Shipman and claim against Farm Bureau
pursuant to the insurance contract reh,arding the same upon Frugal Flamingo's submission of
an insurance claim to Farm Bureau. See .Amended Complaint 1 57, R.0226.
8
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Generally, an amended pleading that adds ne\v parties \vill not relate back to the original
filing. Penrose r. Ross, 71 P.3d 631 (Ct. CL-\pp. 2003). "There are, howe,·er, two types of cases
where relation back under rnle 15(c) permits amended complaints ,vith new parties:
'misnomer' and 'identity of interest' cases." Su-eat, 309 P.3d at 297-98. The instant appeal does
not iiffoh·e a "misnomer" but does however involve the addition of a party sharing an
"identity of interest." See Id.
"Parties have an identity of interest when the real parties in interest \Vere sufficiently
alerted to the proceedings, or were iiwolved in them unofficiaily, from an early stage." S ul~m
1·.

W'i/.1.iams, 977 P.2d -t.97 (Ut. Ct.App. 1999). To qualify as an identity of interest case, the

moving party must establish that
(1) the amended pleading alleged only claims that arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in the original
pleading and (2) the added party had received (actual or constructive) notice
that it would ha,·e been a proper party to the original pleading such that no
prejudice would result from pre,·enting the new party from using a statute of
limitations defense that otherwise would have been available.
Ottem·,~ AlcNei/., 239 P.3d 308 (Ut. Ct.App. 2010); S}lwf, 309 P.3d at 297-98. The Utah Supreme
Court has held that these exceptions avoid the "mechanical use of a statute of limitations; to
prevent adjudication of a claim. Such is particularly valid where fJ the real parties in interest
were sufficiently alerted to the proceedings." lViko.'\·
(Ctah 1996) (quoting Do~"'-·v·-Lq_yton Co.

1·.

!'.

Genem Rock Co,p., 911 P.2d 367, 370

Clark, 5-t.8 P.2d 902, 906 (Lrtah 1976)).

Here, Farm Bureau had constructive knowledge of the allegations by Frugal Flamingo
follO\ving the submission of a claim for reimbursement to Farm Bureau, which \vas
subsequently denied. See .~\mended Complaint

ii

57, R0.226. Frugal Flamingo is only able to

9
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obtain the proof that a claim was indeed made to l,.arm Bureau should the case against Farm
Bureau be permitted to proceed and thereby include a discovery phase where l •'rugal Flamingo
\Vould be able to obtain verification from Farm Bureau that a claim \Vas made by Frugal
Flamingo to Farm Bureau regarding ,\fr. Shipman's theft.
~onetheless, Farm Bureau was sufficiently alerted to Frugal Flamingo's allegations
against l\Ir. Shipman and the complaint thereto. Wtko~'\~ 911 P.2d at 370. Where Farm Bureau
possessed sufficient notice via Frugal Flamingo's insurance claim, the amended complaint
should relate back to the date of the original complaint. See Utah Rules of Civil Procedure
15(c). As such, the applicable statute of limitations should not apply and Farm Bureau's
l\fotion to Dismiss should be denied, especially considering the foregoing in a light most
favorable to Frugal Flamingo. See Saint Benedid's Der. Co., 811 P.2d at 196.

II.

APPELLANT FRUGAL FLAMINGO'S MOTION FOR LEAVE TO AMEND
COMPLAINT WAS IMPROPERLY DENIED
The District Court denied Appellant Frugal Flamingo's Motion for Leave to Amend

its Complaint on the basis of futility, citing the statute of limitations as a basis for why
Appellants amended complaint would fail even if leave to amend ,vas granted. See Order
Dismissing Farm Bureau pg. 4, R034-1-; See Shah r. lnlermounlain Healthcare, lnl:, 314 P.3d 1079,
108-1- (Ut. Ct.App. 2013) (citing Jensen

1·.

THC l-Iosptialr, Inc., 82 P.3d 1076 (Utah 2003) ("It is

well settled that a court may deny a motion to amend as futile if the proposed amendment
would not \vithstand a motion to dismiss .... "). Hmvever, as argued above, Frugal Flamingo's
Amended Complaint would not ha,·e been futile as it would be timely submitted. Therefore,
the l\Iotion for Leave to .-\mend Complaint should ha,·e been granted by the District Court.
10
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To be certain, there were no other issue prohibiting the granting of Frugal Flamingo's
Motion for Lea\·e to Amend Complaint. Generally speaking, there are three primary issues to
consider ,vhcn evaluating the merits of a motion to amend; the timeliness of the motion, the
justification for any delay, and ,vhether amendment would result in any prejudice to the
opposing parties Berkshires L.l ... C r. ~ykes, 127 P.3d 12-l-3, 12-1-9 (Utah Ct. :\pp. 2005). Leave
to amend is typically denied only in cases where it is sought in bad faith, would cause an
umvarranted delay, or unduly surprise the other party in a way that would limiting that would
hinder the non-moving party's ability to respond. B]lin l'. Billings, 568 F3d 122-1-, 1229 (l() th Cir.
2009). \\~here there is no claim nor threat of surprise and a party is given a fair opportunity to
respond to the amended allegations, amendment is clearly in the interests of justice and should
be allowed.Jackson r. Cope, 266 P.2d 500,502 (Otah 1954).
The Amended Complaint submitted by Frugal Flamingo did not alter the general
substance of the allegations. Instead, the Amended Complaint identified Frugal Flamingo's
specific claims against Farm Bureau based upon the same facts alleged in the original
complaint. Farm Bureau's ability to respond would not be hampered by Frugal Flamingo's
Amended Complaint as Farm Bureau is entitled to file a response to the Amended Complaint
and conduct further discovery or other litigation thereafter. Ultimately, the underlying
assertions for Frugal Flamingo's cam,cs of actions have not changed, while the changes to the
~

causes of action in the .:\mended Complaint rely directly on the same set of facts and Farm
Bureau had prior notice of the allegations via Frugal Flamingo's prior claim for
reimbursement.
11
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•
•

In Behmu

11.

Raleigh [-ft!Li· I-loJp., Inc., denial o f lca\'e to amend a co mplaint prior to trial

was deemed improper, where the plaintiff merely so ught to add to the claimed damages.

Behrens r. Raleigh J-It!L,- J-IoJp., Inc., 675 P.2d 1179, 11 8 1 (Utah 1983). The instant matter case is
no d iffe rent fro m BehrenJ·, aside fro m the claim o f futility as discussed abo\·e, as F rugal

•

Flamingo is seeking lea\·e to submit the A mended Complaint well ahead of the setting o f trial,
or even the beginning o f discovery. ld. A consideration o f th ese primary facto rs in conjunctio n
with the liberal spirit o f the pleading rules sho uld weigh heavily in favor of F rugal Flamingo.
A ccordingly, the District Court's refusal to g rant Frugal Flamingo's !\ifotion for Leave to
Amend Complaint is an abuse of discretio n warranting re\·ersal. Davencourt al Pilgrims L anding

I-Iomewoners Ass'n, 221 P.3d 23-1- (citing Anderson, 351 P.3d at 838) .

•

CONCLUSION
Based o n the foregoing, Appellant Frugal Flamingo requests the O rder Dismissing

•

Claims Against Farm Bureau i\fotual Insurance Company, g ranting of Appellee Farm Bureau's
Motion to Dismiss and denial of A ppellant's 1vlotio n to Amend Complaint, b e reversed and
the matter remanded to District Court for furth er proceedings.
D AT E D this 26th Day o f January, 2017

AR'.\JOLD, \VA DS\'<' O RTH & COGGINS

Brian E. Arno ld
A tto rneys fo r Appellant

12
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Jessica Nelson, Bar No. 13818
Brian E. A.mold, Bar No. 12019
ARNOW & W.ADSWOR1H PLLC
955 E. Chambers Street, Suite 220
South Ogden, UT 84403

20\ \ DEC -1 P~\ ~: 31

Tel:
801-475-0123
Fax: 801-475-0393
Email: Jessica@amoldwadsworth.com
Attorney for Plaintiff

DEC -7 2011

IN THE SECOND JUDICIAL DISTRICT COURT FOR WEBER COUNTY,
Gi

STATE OF UTAH

THE FRUGAL FLAMINGO QUICK
STOP
~

COMPLAINT

Plaintiff,
v.

CaseNo.:

TYTIS SHIPMON,

Judge:

Defendant.

//(Jft}F'~S-3

~

J'A.L

~ : ; (4L

Plaintiff, The Frugal Flamingo Quick Stop, a DBA, (hereinafter "Plaintiff'), by and through
4j

attomey Jessica M. Nelson of Arnold&: Wadswo~ hereby complain and alleges as follows:

PARTIES
1. The Frugal Flamingo Quick Stop ("Plaintiff") is licensed to do business in Utah.
2. Tytis Shipmon ("Defendant'? is an individual residing in WebeJ: County, Utah.

JURISDICTIONAL A11 EGATIONS
1. Jw::isdiction is proper in this Court pursuant to Utah Code Ann. §78A-S-102 (1953, as

amended).

11Page
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VENUE
IV
2. V enuc is proper in this Court pursuant to Utah Code Ann. §78B-3-307 (1953, as amended).

GENERAL AI.T BGATIONS
~

1. The Plainrlff: The Frugal Flamingo Quick Stop, is a convenient store located in Washington
Teaace, Utah.

2. Defendant was an employee ofThe Frugal Flamingo dw:ing the time alleged.
3. Plaintiff became aware of Defendant, via. security camera recording, stealing merchandise,
food and drinks, money, and othet items &om The Frugal Flamingo.
4. Plaintiff became aware of Defendant, via. security camera recording, stealing nearly every
shift he worked over the course of approximately fourteen months.
5. Defendant was in a position of trust where he knew he would not report anything to anyone
and therefore took advantage of his position.

6. Plaintiff became aware of Defendant, via security camera recording, holding onto payments
foi: merchandise from customers. He would then void out the receipts to show an even till.
On infotma.tion and belief: the total amount withheld &om the register is $10,138.78,

however it could be higher as the Plaintiff is still reviewing sw:veillance footage.
7. Plaintiff became aware of Defendant, vu security camera recording, taking cases of
electronic cigarettes cartridge refills and electronic cigarette initial kits.
8. Pw.ntiff became aware of Defendant, vu security camcra recording, taking individual packs
and cartons of cigarettes.
9. Plaintiff became awate of Defendant, via security camera recording, taking smokeless
tobacco products by the case or individual cans.

21Page
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10. Plaintiff became aware of Defendant, via security camei:a .recording, ta.king bags of potato

chip.
11. Plaintiff became aware of Defendant, via security camera recording, taldng cases of alcohol
12. Plaintiff became aware of Defendant, via security camera recording, ta.king various br.mds,
styles, and sizes of energy drinks.
13. Plaintiff became aware of Defendant, via security camera recording, allowing Defendant's

son to take candy out of the store without paying.
14. Plaintiff became aware of Defendant, Defendant's son. and Defendant's girlfriend, via
security camera recording, ta.king various sizes, styles, and brands of bottled drink products;
including, but not limited to, soda, juices, and nutrient enhanced dtinks.
15. Plaintiff became aware of Defendant, via security camera tecording, ta.king various gtocety
items; including, but not limited to, cooking supplies, fresh produce, canned groceries,

v.f

cookies, and putties.
16. Plaintiff became aware of Defendant, via security camera recording, ta.king NFL collecttole
items, car accessories, home decor items, and personal jewelry accessories.
17. Plaintiff became aware of Defendant, via security camera recording, ta.king various
household toiletries. deaning supplies and personal care items.
18. Plaintiff became aware of Dcfendan~ via security camera recording, taking vitamins, overthc-countcr medicines, and male enhancement products.

19. Plaintiff discovered $7,000.00 missing from the safe. When reviewing the surveillance
footage, Plaintiff noticed Defendant take the key to the safe, enter the area of the store
where the safe is kept, then tetum the key to the safe a few minutes latet.
20. When PWntiff confronted Defend2nt regarding the missing items, Defendant denied having

any involvement.
3IPage
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21. Plaintiff relied on Defendant's statement regarding the missing items and continued to

employ him.
FIRST CAUSE OF ACTION
Convetsion
22. Plaintiff re-alleges and incotporates by reference all allegations and facts contained
hereinabove.
23. In Fibro Trust,

Inc, v. Brahman Fin., Inc., t 999 UT 13, ,J 20, 974 P .2d 288, the court defined

conversion as "an act of wilful intetference with a chattel, done without lawful justification
by which the person entitled thereto is deprived of its use and possession."
24. Defendant willfully interfered with Plaintiff's chattel by intentionally removing items, such as
cigarettes, alcohol, and food from the store.
25. Defendant was aware he would not be detected if items came up missing, thus he used and

fiiw

manipulated his position in the store to systematically steal nearly evety shift he worked.

26. Plaintiff has never given Defendant peanission to remove items from the store.
27. Defendant did not have la.wful justification to interfere with Plaintiffs chattel.
28. Plaintiff is now deprived of the used and possession of the chattel and has suffered
monetary damages in the amount 0£$121,327.29.
~

SECOND CAUSE OF ACTION
Fraud
29. Plaintiff re-2lleges and inco%po.ratcs by i:eference all allegations md facts contained
hereinabove.

41Page
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30. In, Agped Farces

Ins. Exch. v. Harrison, 2003 UT 14, 70 P.3d 35, 40, "the demcnts that a

party must allege "to bring a claim sounding in fraud" are (1) that a representation was made
(2) conceming a presently existing material fact (3) which was false and (4) which the

representer either (a) knew to be false or (b) tn2de recklessly, knowing that there was
insufficient knowledge upon which to base such a representation, (5) for the pmpose of
inducing the other p2rtY to act upon it and (6) that the other party, acting reasonably and in
ignorance of its falsity, (l) did in fact rely upon it (8) and wa..-; thereby induced to a.ct (9) to

that party's injury and damage.

a. S/ahmen/ q/Mamia/Fad
31. Defendant misrepresented to Plaintiff that he would not take property &om the store.
32. Whether Defendant would take property from the store was matetial because Plaintiff would
not have hired Defendant had he known Defendant had intended to take property from the
store.

b. The Sta1e111m111141 Fals, or Rttk/us
33. Defendant knew the statement was false or made it with reckless disregard for its truth
becaus~ on infomiatiun and belief: Defendant had the intention to take property from the
store.
34. Defendant knew, because of his position at the store, that he would not have supci:vision
Ci)

and would therefore have the opportunity to steal property from the Plaintiff.

e. The Stat~111en1 111a.r Mark with Intmt for the Plaindlfto &b on it
35. Defendant made the false statement about stealing the property with the intent fot Phaintiff
to rely on it in order to induce the initial hi.ring of Defendant. If Plaintiff had known that

SI Page
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Defendant had the intention to steal property from the store, he would have not employed
Defendant.
d. B,a.ronab!, B,lignq

36. Plaintiff reasonably relied on the statements above to its detriment.

t. D(PJl<l!JI
37. On info.anation and belief, the theft of the property caused Plaintiff damages such as lost
profits and loss of income.
38. But for the theft of the property, on information and belief, PlaintifPs damages would not
have occw:red and Plaintiff incw:red additional damages by continuing to employ Defendant.
39. Because of Defendant's fraud, Plaintiff has been damaged in an amount of$121,327.29.

THIRD CAUSE OF ACTION
Civil Conspiracy
40. Plaintiff re-alleges and incotpomtes by reference all allegations and &cts contained
hereimbove.
41. In Isod Pagan Estate v.

Caooon, 746 P 2d 785, 790 (Utah Ct.App. t 987), the court defined

the elements of civil conspiracy as (1) a combination of two or more persons, (2) an object
to be accomplished, (3) a meeting of the minds on the object or course of action, (4) one or
more unlawful, overt acts, and (5) damages as a proximate result thereof."

42. Defendant, along with his gi.tl.6:icnd, son, and son's gi.tl.6:iend, conspired together to steal
from the Fmgal Flamingo.

43. Their objective was to conspire together to be able to steal as much property from the
store as possible.

&IPage
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44. There was a meeting of the minds among the individuals to steal from the Frugal
Flamingo. On information and belief, these individuals got together, planned and
schemed, their intention all along being to permanently deprive the Plaintiff of its
property.
45. There were several instances viewed via security camera that shows the other actors

taldng items out of the store that were left in a bag for them by Defendant.
46. As a result of the actions by all, Plaintiff suffered damages.

PRAYER FOR RBI IEf
WHEREFORE, the Plaintiff prays for .relief &om the Court as follows:
~

1. Actual damages for the :amount of items sto~ approximately $121,327.29.

2. Attomey's fees and costs of the action.
3. For such other relief as the Court deems appropriate.

DATED this

-i-

day of December, 2011.

Jessi M. Nelson, Esq.
Of Counsel
ARNOLD & WADSWORlH PLLC.
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Cover Sheet for Civil Actions
Interpretation. If you do not speak or understand English,
contact the court at feast 3 days before the hearing, and an
interpreter will be provided.

e•

·(!~

.

lnterpretaci6n. SI usted no habla o entiende el Ingles
contacte al tribunal por lo menos 3 dfas antes de la audiencia
y le proveeran un interprete.
First Plaintiff/Petitioner's Attorney
~

J&\CA ru&o\l\~

Name

~loS ~.

1.

...-.,;aro~t........
\ 9_____
B9< Number

<Jra.ro~ ~1 •• ~1L2-io

~'\illi~,\II C\
M°tC>:?2I I
City, State, Zip

r\l

•1: t1s ~11,pman

~l'ne'\-3-b:()\1-2 J!l)C£Wl\'a01aW()£\J/orl~.com

Email

Second Plaintiff/Petitioner's Attorney

Plal)l~etltioner

Name

Address

Address

City, State, Zip

City, State, Zlp

Phone

Phone

Eman

First Defendant/Respondent

Bar Number

Email

First Defendant/Respondent's Attorney

Name

Name

Address

Address

City, State, Zlp

City, state, Zip

Phone

Phone

Email

Bar Number

Email

Second DefendantJRespondent

Second Defendant/Respondent's Attorney

Name

Name

Address

Address

City, State, Zip

City, State, ZJp
Phone

Email

Phone

Total Claim for Damages $
Schedule of Fees: §78a-2""301

Jury Demand

Bar Number

Email

D Yes D No

(Choose IXI all that apply. see Page 2 for fees for clBlms other than Claims fer damages.)

----SMALLCLAIMS---$60 D Damages $2000 or less
$100 □ Damages $2001 - $7,499
$185 □ Damages $7,500 - $10,000
$50 □ Counterclaim $2000 or less
$70 □ Counterclaim $2001 - $7,499
$120 □ Counterclaim $7,500 - $10,000
--MOTION TO RENEW JUDGMENT- $37.50 □ Damages $2000 or less
$92.50 □ Damages $2001 - $9,999
$180.00 □ Damages $10,000 & over

- - COMPLAINT OR INTERPLEADER- $75 □ Damages $2000 or less
$185 □ Damages $2001 - $9999
$360 □ Damages $10,000 & over
$360 □ Damages Unspecified
- COUNTERCLAIM, CROSS CLAIM, THIRD
PARTY CLAIM, OR INTERVENTION $55 □ Damages $2000 or less
$150 □ Damages $2001 - $9999
$155 □ Damages $10,000 & over
- - - - MISCELLANEOUS - - - $260 D Jury Demand
Civil Cover Sheet

~

~

~
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Choose Iii Only One Category
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Fee

-----APPEALS----$360 □ Administrative Agency Review
$225 □ Civil (78A-2-301(1)(h))
$225 □ Small Claims Trial de Novo
Sch □ Tax (Court: Refer fil!ng to Clerit of Court)
- $360 □
Sch □
$0 □
$360 □

□ Contract

Sch
Sch

Sch

□ Debt Collection
□ Eviction/Forcible Entry and Detainer
□ Expungement
□ Extrao~dinary Relief/Writs
□ Forfeiture of Property
□ lnterpteader
□ Lien/Mortgage Foreclosure

Sch

□ Malpractice

$360
$360

@

@

@

Sch

~

Court/Agency
$30 □ Abstract of Judgment/Order of Utah
State Tax Commission
$35 □ Judgment by Confession
-----PROBATE----$360 □ Adoption/Foreign Adoption
$8 □ Vrtal Statistics §26-2-25 per form
$360 □ Conservatorship
$360 □ Estate Personal Rep - Formal
$380 □ Estate Personal Rep - lnfonnal
$35 □ Foreign Probate/Child Custody Doc.
$360 □ Gestational Agreement
$360 □ Guardianship
$0 D Involuntary Commitment
Minor's Settlement
$360
$360 □ Name Change
$360 □ Supervised Administration
$360
Trusts
$360 □ Unspecified Probate
- - - -SPECIAL MATTERS - - - $35 □ Arbitration Award
$0 □ Determination Competency-Criminal
$0 □ Hospital Lien
$35 D Judicial Approval of Document: Not
Part of Pending Case

Miscellaneous Civil
Personal Injury
Post Conviction Relief: Capital
Post Conviction Relief: Non-capital
Property Damage
Sch □ Property Rights
Sch □ Sexual Harassment
Sch □ Water Rights
Sch □ Wrongful Death
$360 □ Wrongful Lien
Sch □ Wrongful Termination
-----DOMESTIC----$0 □ Cohabitant Abuse
$310 □ Marriage Adjudication (Common Law)
$310 □ CustodyNisitation/ Support
$310 □ Divorce/Annulment
C

@

-----JUDGMENTS----$35 □ Foreign Judgment (Abstract of}
$50 □ Abstract of Judgment/Order of Utah

Sch SI
Sch □
$360 □
$360 □
Sch D

□

a
a

Check If chlld support, custody or parenttime will be pert of decree
Check If lbmporary Separation rtled

$8 □ Vital Statistics §26-2-25 per form
$115 □ Counterclaim: Divorce/Sep Maint
$115 □ Counterclaim: CustodyMsitation/
Support
$155 a Counterclaim: Paternity/Grandparent
Visitation

Civil Cover Sheet

Case Type

$100 D Domestic Modification
$100 □ Counter-petition: Domestic
Modification
$35 □ Foreign Domestic Decree
$360 □ Grandparent Visitation
$380 □ Paternity/Parentage
$310 □ Separate Maintenance
$35 □ Temporary Separation
$35 □ Uniform Child Custody Jurisdiction &
Enforcement Act (UCCJEA)
$35 □ Uniform Interstate Family Support
Act (UIFSA)

- -GENERAL CIVIL- - - Attorney Discipline
Civil Rights
Civil Stalking
Condemnation/Eminent Domain

Sch

$135

@

Fee

Case Type

$35

□ Notice of Deposition in Out-of-State

Case/Foreign Subpoena
$35 □ Open Sealed Record
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Brian Arnold, Bar ~o. 12019
Jacob K. Cowdin, Bar No. 14964
ARNOLD WADSWORTH & COGGINS
298 24th Street, Ste. 230
Ogden, UT 84401

Tel:
801-475-0123
Fa..x:
801-381-5370
E:
arnold@arnoldwadsworth.com
Attorney for Plamtiff

IN THE SECOND JUDICIAL DISTRICT COURT, WEaER COUNTY
OGDEN DIVISION, STATE OF UTAH

THE FRUGAL FLAMINGO QUICK
STOP,

~

AMENDED COMPLAINT

PJaintiff,
Case No. 110908653
v.

Juclge: Michael DiReda
TYTIS SHIPMON, an individual; FARM
BUREAU MUTUAL INSURANCE
COMPANY, a corporation;
Defendant.
Plaintiff. The Prugal Flamingo Quick Stop, a DBA, (hereinafter ''Plaintiff" or "The Frugal
Flamingo''), by and through attorneys Brian Arnold and Jacob Cowdin of Arnold, Wadsworth &
Coggins, hereby complains and alleges as follows:

PARTIES
1.

rfhe Frugal Flamingo Quick Stop is licensed to do business in Utah.

2. Tytis Shipmon Q1ereinafter 'Tiefendant") is an individual residing in Weber County, Utah.
3.

Parm Bureau Mutual Insurance Company (hereinafter "Parm Bureau" or "Dctc.~ndant") is a

~

corporation doing business in tl1c State of Utah and incorporated in the State of Iowa.
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~

JURISDICTION AND VENUE
4. Jurisdiction is proper with this coutt pursuant to Utah Code§ 78A-5-102.

i

Venue is proper in this court pursuant to Utah Code§ 78R-3-304.

FACTS
1. The Plaintiff, The Frngal Flamingo Quick Stop, is a convenient store located in Washington
Terrace, Utah.
2.

Defendant Tytis Shipman was an employee of The Frugal 1'"laming-o during the time alleged.

3. Plaintiff became aware of Defendant, via security camera recording, stealing merchandise,
food and drinks, money, and other items from The Frugal Flamingo.

4.

Plaintiff became aware uf Mr. Shipmun, via security camera recon.ling, stealing nearly every

shift he worked over the course of approximately fourteen months.
5.

Mr. Shipman was in a position of trust where he knew he would not report anything to anyone
and therefore took advantage of his position.

6.

Plaintiff became aware of Mr. Shipmon, via security camera recording, holding onto payments
for merchandise from rustomers. He would then void out the receipts to show an even till.
On information and belief, the total amount withheld from the register is $10,138.78, however
it could be higher as the review of surveillance footage is still incomplete.

7.

Plaintiff became aware of Mr. Shipmon, via security camera recording, taking cases of
electronic cigarettes cartridge refills and electronic cigarette initial kits.

8.

Plaintiff became aware of Mr. Shipman, via security camera recording, taking individual packs
and cartons of cigarettes.

9.

Plaintiff became aware of ~Ir. Shipmon, via security camera recording, taking smokeless
tobacco products by the case or individual cans.
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10. Plaintiff became awai:c of Mr. Shipman, via security camera recording, taking bags of potato
chips.
11. Plainriffbccamc aware of Mr. Shipman, via security camera recording, taking cases of :tlcohol.

11. Plaimiffhecame aware of Mr. Shipman, via security camera recording, taking various hrands,
styles, ;md sizes of energy drinks.
13. Plaintiffbecame aware of ~Cr. Shipman, via security camera recording, allowing Mr. Shipmon's
son to take candy out of the store without paying.
14. Plaintiff became aware of ~lr. Shipmon, Mr. Shipman's son, and Mr. Shipmen's girlfriend, via
security camera recording, taking various si/,cs, styles, and brands of bottled drink products;
including, but not limited to, soda, juices, and nutrient enhanced drinks.

15. Plaintiff became aware of Mr. Shipmon, via security camera recording, taking various grocery
items; including, but not limited to, cooking supplies, fresh produce, canned groceries, cookies,
and pastries.
l6. Plaintiff became aware of Mr. Shipmon, via security camera recording, talcing NFL collectible

items, car acces-;ories, home decor items, and personal jewelry accessories.
17. Plaintiff became aware of CV1r. Shipman, via security camera recording, taking various
household toiletries, cleaning supplies, and personal care items.
18. Plaintiff became aware of ~fr. Shipmen, via security camera recording, taking vitamins, ovcrthe-countcr medicines, and male enhancement products.
19. Plaintiff discovered $7,000.00 missing from the safe. When reviewing the surveillance footage,
Plaintiff noticed Mr. Shipmon take the key to the safe, enter the area of the store where the
safe is kept, then return the key to the safe a few minutes later.
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20. \X,11en Plaintiff confronted Mr. Shipman regarding the missing items, .Mr. Shipman denied
having any involvement.
2l. Plaintiff relied on Mr. Shipmon's statement regarding the missing items and continued to
employ him.
22. Mr. Shipmon has subsequently admitted to having unlawfully taken the merchandise, items,
profits, and/ or other assets detailed above.
23. The Frugal Flamingo is insured by Dcfondant Farm Bureau .\forual Insurance Company.
24. Contrary to the terms of the policy, Farm Bureau refused to provide any compensation to

Plaintiff for the loss of merchandise, items, profits, and/ or other assets admittedly taken l>y
Mr. Shipmon frum The Frugal Fhuningo.

25. To this day, Farm Bureau has continued to refuse to provide compensation to Plaintiff fi)l· its
losses as a result of Mr. Shipmon's actions.
26. To this day, Plaintiffs have not received any compensation from any source for the losses

incurred by Mr. Shipman's actions, despite The Frugal Flamingo heing duly insured.
27. Since Mr. Shipman's actions occurred, Plaintiffs have been deprived of the use and value of
the merchandise, items, profits, and/or other assets improperly taken by Mr. Shipmon.

CAUSE OF ACTION #1
Conversion
28. Plaintiff re-alleges and incorporates by reference all allegations and facts contained
hereinabove.
29. In Fibro Trust, Inc. v. Brahman Fin., Inc., 1999 UT 13, ~ 20, 974 P.2d 288, the court defined
conversion as "an act of willfol interference \.Vith a chattel, done without lawful justification

by which the person entitled thereto is deprived of its use and possession."
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30. Mr. Shipmon \v1llfully interference with Plaintiffs chattel by intentionally removing items,
such as cigarettes, alcohol, and food from the store.
31. \[r. Shipmon was aware he would be detected if items came up missing, thus he used and
manipulated his position in the store to systematically steal nearly eveL)' shift he worked.
32. Plaintiff has never given Mr. Shipman permission to remove items from the store.

33. Mr. Shipmon did not have lawful justification to interfere with Plaintiff's chattel.
34. Plaintiff is now deprived of the use and possession of the chattel and suffered monetary
damages in the amount of $121,327.29.

CAUSE OF ACTION #2
Fraud

35. Plaintiff re-alleges and incorporates by reference all allegations and facts contained
hereinabove.
36. In, Armed Forces Inc. Exch. v. Harrison, 2003 UT 14, 70 P.3d 35, 40, "the elements that a
party must allege 'to bring a claim sounding in fraud' are (1) that a representation was made

(2) concerning a presently existing material fact (3) which was false and (4) which the
representor either (a) knew to be false or (b) made recklessly, knowing that there was
imufficient knowledge upon with to base such a representation, (5) for the purpose of
inducing the other party to act upon it and (6) that the other party, acting reasonably and in
ignorance of its falsity, (7) did in fact rely upon it (8) and ,vas thereby induced to act (9) to that
party's injury and damage.

a. Slt1/e111tJ1t o/Mutm'eli F,1,·1
37. Mr. Shipmon misrepresented to Plaintiff that he would not take property from the store.
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~

~

38. \'fliether Mr. Shipmon would t,tkc property from the store \.vas material because Plaintiff
would not have hired .\ilr. Shipman had he known Mr. Shipman had intended to take property
from the store.

h.

Tot Stiltement war FaLre or Reckkrr

39. Mr. Shipman knew the statement was false or made it with reckless disregard for its truth
~

because, on infixmation and belief, Mr. Shipman had the intention to take property from the
store.
40. Mr. Shipman knew, because of his po:;ition at the score, that he would not have supervision
and \.vould therefore have the opportunity to steal property from the Plaintiff

"~

The State,m.:nt wa.J ivfatk with Intent/or the Plaintiff to

&!J rm ii

41. 1fr. Shipmon made the false statement about stealing the property with the intent for Plaintiff
to rely on ir order to induce the initial hiring of Mr. Shipman. If Plaintiff had known that Mr.
Shipmon had the intention to steal property from the store, he would have not employed Mr.
Shipmon.
~

d

Rearonahk Rdiance

42. Pbuntiff reasonably relied on the statements above to its detriment.
e.
~

Dumagt:s

43. On information and belief, the theft of the property caused Plaintiff damages such as lost
profits and loss of income.
44. But for the theft of the property, on information and belief, Plaintiffs damages would not
have occurred and Plaintiff incurred additional damages by continuing to employ Mr.

Shipman.
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CA.USE OF ACTION #3
Civil Conspiracy
45. Plaintiff re-alleges and incorporates by reference all allegations and facts contained
hercinabovc.

46. In Israel Pagan Estate v. Cmnon, 746 P.2d 785, 790 (L'tah Ct.App. 1987), the cou1t defined
the elements of civil conspiracy as (1) a combination ot two or more persons, (2) an ob1ect to
be accomplished, (3) a meeting of the minds on the object of course of action, (4) one or more

unlawful, overt acts, and (S) damages as a proximate re.suit thereof
47 . .Yfr. Shipmon, along with his girlfriend, son, and son's girlfriend, conspired together to steal

from the Frugal Flamingo.
48. Their objective was to conspire together to be able to steal as much property from the store
as possible.
49. There was a meeting of the minds among the individuals to steal from the Frugal Flamingo.
On information and beliet~ these indiviJuals got together, planned and schemed, their
intention all along being to permanently deprive the Plaintiff of its property.
50. There were several instances viewed via security camera that shows tl1e other actors taking

item~ out of the store that were left in a bag for them by Mr. Shipmen.
51. As a result of the actions by all~ Plaintiff suffered damages.

CAUSE OF

ACTION #4

Breach Of Contract
52. Plaintiff re-alleges ,md incoqmrates by reference al] allegations and facts contained
herein above.
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53. Plaintiff and Defendant Farm Bureau are parties to a contract wherein Farm Bureau provides
insurance coverage in exchange for Plaintiff paying a monthly premium.
54. Plaintiff has timely paid all the reliuired premiums and has been current on the premiums at

all times relevant to this action.
55. At all times relevant to this action, Plaintiffs have acted in accordance with the terms of the
msurance contract.
56. Per the terms of the insurance coverage, Defendant Farm Bureau is to reimburse Plaintiff for
loss or damage to its property. 1he policy states specifically, "we [Farm Bureauj cover direct
physical loss to or of covered property caused by theft, atte111pted theft, and !osJ· ofproperty fro111 a

kno111n /,ocation whr:n it h likefy that the· proper[y has hcen sto/.cn." (emphasis added).
57. After Plaintiff discovered Mr. Shipman was the party taking merchandise, items, profits,
and/ or other assets, Plaintiff filed a claim seeing reimbursement for the losses in accordance
with its policy with Farm Bureau.
58. Defcn<lant Farm Bureau denied the claim and refused to provide any compensation for
Pl<Untiff's loss.

59. To date, Plaintiff has not received any compensation for its losses.
60 . .As a result of De fondant Farm Bureau's failure to honor the Policy, Plaintiff has been deprived
of its ability to replace the merchandise, items, pm fits, and/ or other assets taken by Mr.

Shipmon.
61. As a result ofDefendant Farm Bureau's failure to honor the Policy;, Plaintiff has been deprived
of the value of the merchandise, items, profits, and/ or other assets taken by Mr. Shipman, an
amount no less than $233,421.14.
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~

62. As a result of Defendant Farm Bureau's failure to abide by the terms of the insurance
agreement ("Policy''), Plaintiff have suffered damages in an amount no less than $233,421.14.

CAUSE OF ACTION #5
Breach Of The Duty Of Good Faith And Fair Dealing
63. Plaintiff re-alleges and incorporates by reterence all allegations and facts contained
herein above.
64. Plaintiff and Detendant Farm Bureau are in a contractual relationship whereby Plaintiff pays
premiums to Farm Bureau in exchange for Farm Bureau providing insurance coverage against
the loss of Plaintiffs property.

~

65. "An implied covenant of good faith and fair dealing inheres in every contract. Under the
covenant of good faith and fair dealing, both parties to a contract impliedly promise not to
inrentional]y do anything ro injure the other paity's right to receive the benefits of the
contract." Eggett v. lf't1..re1tch flm:rgy Co,p., 2004 UT 28 114, 94 P .3d 193 (internal citations
omitted).
66. 111e good faith performance doctrine permits the exercise of discretion for any purpose including ordinaL"y business purposes - reasonably within the contemplation of the parties.
Thus, a contract would be breached by a failure to perform in good faith if a party uses its
discl'etion for a reason outside the contemplated range - a reason beyond the risks assumed

uy the party claiming the ureach.

MarkJ1am v. Brad!q, 2007 UT App 379 ~34, 173 P.3d 865

(emphasis omitted)(internal quotes omitted).
67. The duty of good faith and fair dealing is breached when a party to a contract acts in such a
way which denies the other party from receiving the benefit of the agreement. Id. at, 18.
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68. "'In the insurance context, the implied obligation of good faith perfo1mance contemplates, at
the very least, that the insurer will diligenrly investigate the facts to enable it to determine
whether a claim is valid, will fairly evaluate the claim, an<l will thereafter act promptly wd
reasonably in rejecting or settling the claim. The duty of good faith also requires the insurer to
deal with laymen as laymen and not as experts in tl1e subtleties of1aw and undervlriting and to
retrain trom actions that \.vill mjure the insured's ability to obtain the benefits of the contract."'

Colo'!)' Ins. Co. v. Human Ensen,bk, LLC, 2013 CT App 68, 10,299 P.3d 1149.
69. In this case, the benefit of the bargain for Plaintiff was receiving reimbursement of the costs
of its lost property.
70. Farm Bureau did not undergo a timely or diligent investigation; however, Farm Bureau

ultimately concluded that they had insufficient evidence that Mr. Shipman in fact did what he
has subsequently admitted to doing: unlawfully taking merchandise, items, profits, and/ or
othe1· assets from ~Ine Fmgal Hamingo.

71. .Although Plaintiff it is dear Mr. Shipman unlawfully took merchandise, items, profits, and/ or
other assets, thereby constituting theft, theft is not a required proof for Plaintiff to recover
pursuant to the Policy. The Policy also directs that Plaintiff is insured against" ... loss of
propetty from a known location when it is likely that the property has been stolen."
72. As stated above, the merchandise, items, profits, and/ or other assets were taken from
Plaintiff's convenient store by Mr. Shipmon. Ph1intiff had not authorized any person to use,
possess, or remove the merchandise, items, profits, and/ or other assets taken by Mr. Shipman
from The Frugal rlamingo's property or invento1y.

Under these circumstances, it is very

apparent Mr. Shipman stole merchandise, items, profits, and/ or other assets from The Frugal
Flamingo. Accordingly, the losses would be covered by Plaintiffs insurance policy.
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73. Defendant Farm Bureau is bound by the duty of good faith and fair dealing to act as a
reasonable insurer.

74. By failing to perform a full and fair investigation of Plaintiff's claim regarding the loss of
merchandise, items, profits, and/ or other assets, and thereafter to reimburse Plaintiff for the
losses, Defendant Fann Bureau breached its uuty to treat Plaintiffs with the utmost goou faith
and fair dealing.

75. Defendant h1rm Bureau's failure to comply with the duty of good faith and fair dealing
deprived Plaintiff of the benefit of the insurance contract, namely reimbursement for loss of
property.

~

76. As a result of Defendant Farm Bureau's failure to comply with the duty of good faith and fair
dealin~ and as a result of Defendant's failure to honor the Policy, Plaintiff has been deprived

of its ability to replace the merchandise, items, profits, and/or other assets taken by Mr.
Shipmon.
77. As a result of Defendant's failure to abide by the duty of good faith and fair dealing, Plaintiff
have heen dt•prived of the value of the taken merchandise, items, profits, and/or other assets,
an amount no less than $233,421.14.
78. As a result of Defendant's failure to abide hy the duty of good faith and fair dealing, Plaintiff
has suffered d;unagcs in an amount no less than $233,421.14.

CAUSE OF ACTION #6
Bad Faith
79. Plaintiff re-alleges and incorporates by reference all allegations and facts contained
hereinabove.
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80. ~I-he acts and omissions of Defendant Farm Bureau as compht.ine<l of herein, and yet to be
further discovered in this matter, constitute bad faith.
81. Plaintiff sustained damages in excess of the Farm Bureau policy limits as a result of Defendant
Farm Bureau's bad faith.
82. Plaintiff is further entitled to punitive damages as a result of Defendant Farm Bureau's bac.J
faith.
83. Plaintiff has been required to retain the services of an attorney to commence this action and
is entitled to attorney foes and costs.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff." pray thar the Courr find the following:
a.

Actual damages against Defendant Mr. Shipman for the amount of items stolen of not

bs than $233,421.14.
b. On their Fourth Cause of Action, judgment against Defendant Farm Bureau in favor
of Plaintiff in an amount to be established at trial, but not less than $233,421.14 plus pre-and
post-judgment interest as provided by Utah law;

c.

On their Fifth Cause of Action, for judgment against Defendant Farm Bureau in favor

of Plaintiff in an amount to be established at trial, but not less than $233,421.14, plus pre-and
post-judgment interest as provided by Utah law;
d. On its Sixth Cause of Action for judgment against Defendant Fatm Bureau for
punitive damages.
e.

Treble damages;

f

Plaintiffs requested damages qualify as a Tier 3 as defined by the Ctah Rules of Civil

Procedure~

R0230
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

g. Joint and severable liability;
h. For Plaintiffs attorney fees and costs; and
1.

For such other relief as is appropriate under Utah law.

DATED this 11 th Day o f January, 2016.
ARNOLD WADSWORTH & COGGINS

Brian E . Arnold, E sq.
Attorney for Plaintiff
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Brian E. Arnold, Bar No. 12019
ARNOLD WADSWORTH & COGGINS
298 24·111 Street, Ste. 230
Ogden, UT 84401
Tel:
801-475-0123
Fax:
800-381-5370
Arnold@arnoldwadsworth.com
Attomey for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT,
IN AND FOR WEBER COUNTY,

STATE OF UTAH
THE FRUGAL FLAMINGO QUICK
STOP,

AGREEMENT TO JUDGMENT AND
SETTLEMENT

Plaintiff,
Case No. 110908653

vs.

TYTIS SHIPMON,

Judge:MichaelDiReda

Defendants.

COME8 NOW, Plaintiff by and through attorney Brian E Arnold of Amold Wadsworth &
Coggins and hereby submits the following agreement to judgment as a settlement of this case against

Tyt:is Shipmon.
1. Based on the evidence in this case the Defendant took goods, which included food,

collectibles and other merchandise from the Plaintiff.
2.

All the incidents and amounts of goods and items taken is attached to this agreement of
judgment. These amounts have come about from watching surveillance video and
docwnenting what has been taken by the Defendant. The Defendant recognizes and agrees
with such accounting and items taken from the Plaintiff and the pages attached as a correct
accounting. There a.re 128 pages that have been bate stamped.

3. The Defendant is agreeing for a judgment to enter against him in favor of the Plaintiff in the
amount of $233,421.14.
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•
4. The Defendant will be liquidating his retirement in order to make a payment on this amount
to Phintiff. This is estimated to be completed within thirty (30) days.
5. The Defendant is entering this agreement free of duress. The Defendant has had ti.me to hire
counsel and sign!- this agreement upon his own free wiJI. The Defendant acknowledges this

is a fair settlement to the case. The Defendant has not had any promises made by the
Plaintiff in connection with entering into tliis judgment.

Pursuant to Utah Code Ann. 78B-5-705 I declare (or certify, verify, or state) under criminal
penalty of the State uf Utah that the foregoing is crue and correct to the best of my knowledge.

DATED this

__J_Q__ day of June, 2015.

· CER:J.FICATE OF SERVICE
I hereby certify that on this /_V'S,
_ d:t}' of June. 2015, l caused a true and correct copy of the
foregoing to be mailed first class, postage prepaid to and or served via efiling:

2
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The Order of Court ls stated below:
Dated: August 31, 2015
/s/ Michael D DiReda
11: 16:25 AM
District Court JudgC..·

Brian Arnold, Bar No. 12019
Jacob K. Cowdin, Bar No. 14964
ARNOLD WADSWORTH & COGGINS
298 24th Street, Suite 230
Ogden, UT 84401
Tel:
801-475-0123
Fax: 800-381-5370
E:
arnold@amoldwadsworth.com
Attorneys for Plaintiff
IN THE SECOND JUDICIAL DISTRICT COURT, WEBER COUNTY

OGDENDMSION,STATE OF UTAH
THE FRUGAL FLAMINGO QUICK
ORDER JOINING FARM BUREAU

STOP,

MUTUAL INSURANCE COMPANY
Plaintiff,

v.

Case No.: 110908653

TYTIS SHIPMON,

Judge: Michael DiReda

Defendant.

WHEREFORE, Plaintiff filed his Motion to Join Farm Bureau Mutual Insurance
Company as a party to the instant action on January 27, 2014. No response or objection was
subsequently filed by any other party. Accordingly, after considering the pleadings and other
good cause appearing, the Court hereby Orders as follows:
Fann Bureau Mutual Insurance Company shall be joined as a party to the instant action.

**********END OF ORDER**********

1 of 3

August 31, 201511:16 AM
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SIGNATURE OF COURT TO APPEAR AT TIIE TOP OF PAGE ONE

August 31, 2015 11 :16 AM
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CERTIFICATE OF SERVICE

I hereby certify that on this 26th Day of August, 2015, I caused a true and correct copy of
the foregoing proposed Order to be served via First Class Mail, Postage Prepaid to:
Tytis Shipmon
4980 South 350 East, Apt. #Gl0
Ogden, UT 84405

CT Corporation Systems
1108 E. South Union Avenue

Midvale, UT 84047
Registered Agent for Farm Bureau
Isl Jacob K. Cowdin

August 31, 2015 11 :16 AM
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The Order of the Court is stated below:
Dated: June 07, 2016
Isl MICHAEL D-.PI.RED/\
1 l :00: 17 AM
Districr·Coun Juel~~/
I

,\'-- 1,"

••'

Paul M. Belnap, #0279
Nicholas E. Dudoich, #14 170
STRONG & HANNI
I02 South 200 East, Suite 800
Salt Lake City, UT 84111
Telephone: (801) 532-7080
Facsimile: (801) 596-1508
pbelnap@strongandhanni.com
ndudoich@strongandhanni.com
Attorneys for Defendant
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY

OGDEN DIVISION, STATE OF UTAH

THE FRUGAL FLAMJNGO QUICK STOP,

ORDER DISMISSING CLAIMS
AGAINST FARM BUREAU
MUTUAL INSURANCE COMPANY

Plaintiff,
V.

TYTIS SffiPMON AND FARM BUREAU
MUTUAL INSURANCE COMPANY

Case No. 110908653
Judge: Michael DiReda

Defendant.

The above-entitled matter came on regularly for hearing on the 4th day of May, 2016, at
the hour of 2:00 p .m. before the Honorable Michael DiReda, District Court Judge. The Plaintiff
was represented by its counsel of record, Jacob K. Cowdin, and the Defendant Farm Bureau
Mutual Insurance Company was represented by its counsel, Paul M. Belnap. The matter before
the Court was the Motion to Dismiss of Farm Bureau Mutual Insurance Company and Plaintiff s
Motion to Amend the Complaint to Assert Claims Against Farm Bureau Mutual Insurance
Company (hereafter "Farm Bureau").
The Court reviewed the respective memoranda in support and in opposition to the

June 07, 2016 11 :00 AM
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aforementioned motions and heard and considered the arguments of counsel. After being fully
advised in the matter, the Court ruled on the motions, granting the Motion to Dismiss of Farm
Bureau and denying the Plaintiffs Motion to Amend. The Court desires to set forth the basis of
its ruling.
It is undisputed that by statement on the letterhead of Plaintiff's counsel dated November

I l, 2011, Plaintiff set forth the basis for a claim of damage caused by employee dishonesty and
theft from Plaintiffs premises totaling $121,327.29. The document was dated November 11 and
signed and notarized on November l 0, 20 I I by Naser Awadh.
It is undisputed that Farm Bureau issued and delivered a check for $5,000 dated

November 15, 2011 pertaining to the claim asserted from the alleged employee dishonesty and
theft.
The Court determines as a matter of law that as of November 11, 2011, Plaintiff had
knowledge of a claim for employee dishonesty and theft by an employee of Plaintiff and that
Farm Bureau had paid an amount of$5,000 pertaining to that claim on November 15, 2011. At
the time of that payment by Farm Bureau, Plaintiff had knowledge of the existence of a claim
and of an amount in dispute with Farm Bureau. On November 15, 2011, the Statute of
~

Limitations under Title §3 l-21-313(I)(a) began to run. The parties both agree that the
aforementioned statute is the statute of limitations applicable to the claims of the Plaintiff against

Farm Bureau
In December 2011, Plaintiff commenced an action against the Defendant Tytis Shipmon
and did not assert any claims against Farm Bureau in said action.

2-
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The action commenced by the Plaintiff against Tytis Shipmen proceeded and was twice
scheduled on the Court's calendar for dismissal for failure to prosecute.
On January 27, 2014, Plaintiff filed a memorandum seeking to join Farm Bureau as a
party in the action. According to the reasoning of the Plaintiff in the memorandum, Plaintiff
sought to protect the interests of Farm Bureau for potential indemnification and rights against the
Defendant Tytis Shipmon. The Plaintiff indicated that:
Accordingly, it should be allowed to be joined in this action to
preserve its rights against Mr. Shipmon. If Fann Bureau is not
allowed to join this lawsuit, their ability to seek indemnification
against defendant may be compromised.
Plaintiff made no specific allegation against nor sought leave to bring any claim against
Farm Bureau at the time of the aforementioned memorandum. Farm Bureau was not given
notice of the request by Plaintiff to join it as a party.
On June 10, 2015 the Plaintiff and Defendant Tytis Shipmon entered into an "Agreement
to Judgment and Settlement" dated June 10, 2015. The Court had set the matter for trial in July
of 2015, but based upon the Agreement to Judgment and Settlement, the Court struck the trial
date in lieu of the judgment against Defendant Shipmon.
On August 26, 2015 Plaintiff submitted an order to the Court entitled "Order Joining
Farm Bureau Mutual Insurance Company". The order indicated it was mailed to the registered
agent of Farm Bureau; however, Farm Bureau had not been given notice of the motion and
therefore would not have been aware of the same. The Court entered the order on August 3 I,
2015 and now understands procedurally that Farm Bureau had no notice of the motion pertaining
to itsjoinder referenced in the subject of the order.
3-
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Nevertheless, on September 23, 2015 the Plaintiff served upon Farm Bureau a Summons
with the original Complaint naming only Tytis Shipman as a defendant and making no
allegations against Farm Bureau. In response to the Complaint, coW1sel for Farm Bureau
inquired of the Plaintiff concerning the fact that the Complaint made no allegations against Farm
Bureau. Ultimately, Farm Bureau filed a Motion to Dismiss the Complaint served upon it on
September 23, 2015 by filing a Motion to Dismiss, dated December 11, 2015. In response to the
Motion to Dismiss of Farm Bureau, Plaintiff opposed the same and filed a Motion to amend its
Complaint and assert causes of action against Farm Bureau for breach of contract, breach of the
implied covenant of good faith and fair dealing and allegations of "bad faith" against Farm
Bureau. Plaintiffs motion was filed January 11, 2016. The Motion to Amend of Plaintiff on
said date was the first time any legal action had been sought to be asserted against Farm Bureau.
Based upon the undisputed facts and procedural steps outlined, the Court concludes as a
matter of law that Plaintiff was required to have brought any claims and causes of action against
~

Farm Bureau by November 15, 2014. Based upon the fact that the first assertion of any claims
against Farm Bureau occurred Januruy 11, 2016, any such claims are time barred by the
aforementioned statute of limitations. Therefore, the Motion to Dismiss Farm Bureau is well
taken and the Plaintiffs Motion to Amend is denied as futile - barred by the Statute of
Limitations under Title §31-21-3 l3(l)(a). Further, even if not time barred, the Plaintiff's Motion
to Amend is not timely nor does the Court find any justification for Plaintiffs delay in waiting to
file the same until January 11, 2016. Therefore, it is:
HEREBY ORDERED, ADJUDGED AND DECREED that the Motion to Dismiss by

4-
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Farm Bureau Mutual Insurance Company is granted and Plaintiff's Motion to Amend its

Complaint is denied and therefore Farm Bureau Mutual Insurance Company is hereby dismissed
with prejudice.
***Executed and entered by the Court as indicated by the date and seal at the top of the first page***

Approved as to Form:

I y/ Jo.w-b, K.

~

~

( ~ ~ \ / " U L - e---~)

Counsel for Plaintiff

~

CERTIFICATE OF SERVICE
I hereby certify that on this nth day of May. 2016. a true and correct copy of the
foregoing Order Dismissing Claims against Farm Bureau Mutual Insurance Company was
served by the method indicated below, to the following:
Brian Arnold

( )

U.S. Mail, Postage Prepaid

5-
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Jacob K. Cowdin
ARNOLD WADSWORTH

( )
( )
(X)

& CooorNs

298 24th Street, Suite 230
Ogden, UT 84401
Attorneys for Plaintiff
Tytis Shipmon
4980 South 350 East, Apt. #GIO
Ogden, UT 84405

( )

Hand Delivered
Overnight Mail
E-mailed
E- Filed

(X)
( )
( )
( )
( )

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
E-filed

004993.00034
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